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Legal

0:01
Welcome to the course on Legal Foundations for live hearings in Title 9.

0:08
It's important to understand when the college's investigation or adjudication obligations are triggered.

0:14
Institutions must investigate all formal complaints filed with the Title 9 coordinator.

0:20
Formal complaints may be filed by a person who is currently participating in the education program or activity of the institution, a person who is attempting to participate in one of those programs or activities, or the Title 9 coordinator.

0:36
When there are multiple complaints arising from the same incident, those complaints may be consolidated into one case.

0:43
To be considered a formal complaint, the complaint must be a written document, such as an intake form or e-mail, which is signed by the complainant.

0:56
When handling Title 9 cases, it's important to understand the role of confidentiality in the process.

1:02
First, let's discuss the type of records the Family Education Rights and Privacy Act, or FERPA, applies to.

1:08
These records are education records.

1:11
FERPA protects education records, which are generally defined as records that are directly related to a student and maintained by an educational agency or institution or by a party acting for the agency or institution.

1:26
For a record to directly relate to a student, the student must be the focus of the record, not simply in the background or incidental to a report.

1:35
The Supreme Court has described education records as institutional records kept by a single central custodian, such as a registrar.

1:45
In other words, for FERPA to apply, the record in question must be systematically maintained by the school.

1:55
Another important concept to keep in mind is that the Title 9 grievance procedure is an impartial process.

2:01
The Title 9 cases are not criminal or civil proceedings.

2:05
Rather, they are administrative proceedings.

2:08
Findings of guilt or innocence are not applicable here.

2:12
Instead, hearing officers must determine whether a respondent is responsible or not responsible for the alleged conduct.

2:21
While this process may run concurrently to a criminal process, they are not the same and institutions should not follow formal rules of evidence and criminal procedure.

2:40
The setting and technical functions of the live hearing play a crucial role in the Title 9 grievance procedure.

2:46
All parties, advisors, witnesses and decision makers must be present at the same time, either physically or remotely via secure technology.

2:55
Decision makers must be able to see and hear parties and witnesses, ask questions of the parties and witnesses, and decide whether or not a question is relevant in real time.

3:05
Advisors must also be able to ask relevant questions during cross examination in real time while listening to testimony during the live hearing.

3:14
Hearing officers must keep in mind the No Adverse Inference rule.

3:19
This rule means that there must be no inference of responsibility from a student's decision not to testify.

3:34
As we just discussed, parties must undergo live relevant questioning as determined by the decision maker in real time.

3:41
Questions must only be asked by the advisors for each party, and parties are not permitted to ask direct questions to each other.

3:49
If a question is refused, decision makers can still rely on non statement evidence but cannot draw an inference about responsibility from a party's refusal to answer a question.

4:00
Institutions can adopt rules to govern the Title 9 grievance process so long as they apply equally to both parties, such as rules of decorum.

4:12
While hearings must allow live cross examination by the party's advisors, there are guidelines regarding which questions may be asked.

4:20
Any question posed by an advisor must be evaluated for relevance in real time by the hearing officer.

4:27
Only relevant cross examination and other questions may be asked of a party or witness.

4:32
Before a complainant, respondent or witness answers any question, the decision maker must first determine whether the question is relevant and explain any decision to exclude a question as not relevant.

4:45
But what exactly is a relevant question?

4:48
The Department of Education encourages institutions to apply the plain and ordinary meaning of relevance in their determinations.

4:56
Basically, a relevant question will ask whether the facts material to the allegations under investigation are more or less likely to be true.

5:05
A question not directly related to the allegations will generally be irrelevant.

5:10
Officials should use common sense in this understanding.

5:13
Things may be interesting or surprising, but not necessarily relevant.

5:19
Relevance decisions should be made on a question by question basis, looking narrowly at whether the question seeks information that will help the decision maker make the underlying determination.

5:30
Relevance decisions should not be based in whole or in part upon the sex of the party for whom it is asked or to whom it is asked.

5:38
Nor should it be based on their status as a complainant or respondent, their past status as a complainant or respondent, any organizations of which they are a member, or any other protected class covered by federal or state law.

5:52
If a question is relevant but offered in an abusive or argumentative manner, the decision maker has a discretion to ask the advisor to rephrase the question in an appropriate manner consistent with the institution's decorum policy for hearings.

6:07
But what if the question is prejudicial?

6:09
Or what if it concerns sensitive or embarrassing issues?

6:13
Much of the content within these hearings may be considered sensitive and or embarrassing by parties or advisors.

6:19
However, relevant questions need to be considered even if a party or advisor believes the danger of unfair prejudice substantially outweighs their probative value.

6:29
Only irrelevant questions, including about the complainants prior sexual history, may be excluded.

6:36
In general, when assessing for relevant evidence, ask yourself, does the question or response make a fact at issue more or less likely to be true?

6:57
Institutions may develop rules of decorum to help maintain a respectful environment during live hearings.

7:03
There are no set rules of decorum outlined in the Title 9 Regulations to Set a Standard for Institutions.

7:09
In fact, the Department of Education recognizes that colleges and universities are in a better position than the Department to craft rules of decorum best suited to their educational environment and build a hearing process that will reassure the parties that the institution is not throwing a party to the proverbial wolves.

7:28
Examples of rules of decorum may include requiring questions be asked in a respectful tone, not allowing questions to be asked if they are irrelevant or denigrate the witness being questioned, and requiring that advisors or any other participant that violates the rules of decorum be removed from the hearing.

7:50
Along with questioning and testimony, other relevant evidence may be admitted for objective consideration by the decision makers.

7:58
Part of making the subjective assessment of the evidence is to determine whether the relevant evidence supports a finding under the appropriate standard of proof.

8:06
Most institutions will use the preponderance of the evidence standard of proof to determine whether sex discrimination occurred.

8:13
The preponderance of the evidence standard means that the evidence leads the decision maker to believe that it is more likely than not, or at least 51% certain, that the alleged sexual harassment occurred.

8:26
This standard is easier to meet than the better known beyond a reasonable doubt that is required in criminal proceedings.

8:33
As a reminder, the decision makers job is not to determine a respondents innocent or guilt, but it's to determine whether it is more likely than not that the respondent is responsible for the alleged conduct in the complaint.

8:46
While the Department of Education requires the use of the preponderance of the evidence standard of proof, there is an exception for institutions that use the clear and convincing standard of proof in all of their other comparable proceedings, including proceedings related to other discrimination complaints.

9:03
This standard of proof is higher, therefore more difficult to meet than the preponderance of the evidence standard, but not as high as beyond a reasonable doubt.

9:12
To find a respondent responsible using the clear and convincing evidence standard, the decision maker must have a firm belief or conviction that it is highly probable that the alleged conduct in the complaint occurred.

9:27
There are a few specific exclusions of evidence.

9:30
One exclusion is evidence that falls under the rape shield.

9:34
The rape shield protects individuals who participate in the grievance process from being asked inappropriate questions about their prior sexual history.

9:42
There are two exceptions to this prohibition.

9:45
The first is when the information is sought to prove that someone else committed the conduct being alleged in the incident, and the second is if it's being sought to prove consent between the parties.

9:57
However, Please note that while prior consensual sexual conduct may have taken place between the parties, it does not by itself indicate that consent was received for the alleged harassment in this particular incident.

10:10
Other exclusions from evidence include privileged information, such as information that's shared with an attorney or another person that has a potential state given privilege, like a clergy member.

10:22
It also includes privileged documents such as medical records, psychological records, and FERPA protected information unless they're waived by the party.

10:32
And lastly, there is a prohibition on duplicative questions, meaning that questions have already been asked and answered.

10:43
Lastly, let's talk about making credibility determinations of evidence.

10:48
Testimony will likely be one of the most common types of evidence that will be need to be considered.

10:54
Testimonial evidence may take the form of verbal statements, written statements, or statements, and answers to questions that are gathered during a hearing.

11:02
Since testimony plays such a large role in most investigations and hearings, it is important to keep in mind some key considerations when determining how much weight to give to each piece of testimony.

11:14
First, let's discuss which testimonial evidence is more objective.

11:18
If there is consistency and specificity of a particular statement or across most statements, that may mean that the statement may be objectively more likely to be true.

11:30
Corroboration of testimony, meaning other statements or pieces of evidence that help verify something that someone said is true, may also indicate that it is likely to be true.

11:40
Conversely, contradictory testimony or evidence by others may indicate that something may not be true.

11:47
If a party or witness is found to have destroyed evidence, it is more objective that the testimony may be less reliable or that there is a key piece of evidence that may be detrimental to the side that destroyed the evidence.

12:01
Generally, expert witnesses testimony is considered more objective considering their character, background, experience, and training in the field that they are expert in.

12:12
Now let's discuss subjective evidence.

12:16
These more subjective pieces of evidence may include observing a party or witnesses demeanor and body language as they deliver their testimony and answer questions.

12:25
Whether something has inherent plausibility or it just seems to make sense, a party or witnesses evasiveness to answering questions or their ability to recall certain events.

12:37
There are many reasons these aspects of testimonial evidence may be more subjective, but one very important one is to remember that some parties have experienced or are experiencing a very difficult time.

12:49
It is crucial that decision makers not draw inferences or conclusions about whether sex based discrimination occurred based solely on a party's or witnesses refusal to respond to questions.

13:00
Trauma informed practice recognizes that there may be many different reasons for someone's demeanor, ability to recall information, and evasiveness to questions.

13:10
Trauma informed practices are explored throughout different course offerings.
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